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Special Education Tribunal rejects claim to have th erapist work with autistic
child in classroom

In a very recent decision of the Ontario Specialdation Tribunal, released March 12, 2009, the
Tribunal declined the request of a parent of adchiith autism to have the Tribunal issue a
recommendation that the school board should pettmitchild’s Intensive Behaviour Intervention
(IBI) therapist in the classroom to support thdathind consult with school staff during an extended
“transition period” lasting until the end of thensol year.

In JK. v. Toronto District School Board, the parent of a 9-year-old boy, who had beenipusly
identified as having autism and a developmentaldigy, appealed the pupil’s placement to the
Special Education Tribunal. The parent wanted lar placed in a regular classroom in the
neighbourhood school with resource withdrawal. tar first two years of his schooling, the child
attended a developmental disability class at aewifit school. Starting in September 2006, the
student was moved, at his mother’s request, tot@giated placement in the regular classroom in the
neighbourhood school, where he attended in the imprspending half of his time in a regular
classroom and the remainder in an Home School BnrogHSP) class, which is a small class setting
typically used for resource withdrawal. In the afteon, the student received IBI therapy in the home
setting from his instructor therapist from Leap8&unds, an agency that provides IBI services.

However, the child demonstrated significant dissgbehaviours in the integrated placement. As
the Tribunal noted, the student’s “aggression aigl dpontaneous hitting of people made the
classroom and the school an unsafe environmengftellvere also episodes of aggression in the
home setting, although the number of episodes tegpaat home was less than that observed in
school. School staff were also concerned that bi&l@mic, social and emotional goals were not
being met in the integrated setting; the studerd warking on alternative curriculum expectations

with very little focus on academics, but was nokimg credible gains. As the Tribunal found, the

student’s “behaviours were so disruptive thatdittr no academic achievement occurred and his
anxiety levels were high.”

The school staff shared their concerns with thentifleation, Placement and Review Committee

(IPRC) when the student’s annual review was coreduict June 2007. The IPRC determined that the
pupil should be placed in an Intensive Support Ruog(ISP), which is a self-contained special

education class. The parent then appealed therpéateto the Tribunal, which held a hearing in

December 2008.

Paul Howard and his colleague Megan Marrie, botlhibley Righton’s Education & Public Law
Group, successfully represented the School Bodardéhe Tribunal. Board counsel argued that the
appeal should be dismissed and the IPRC'’s detetimmaf placement in an ISP should be upheld.
The Tribunal agreed; in a well-crafted decisiort ttansidered the student’s academic, behaviour and
social needs, and to what extent these needs beuidet in each of the regular class, HSP or ISP
settings, the Tribunal held that the most appro@riacement was the ISP class, and it therefore
upheld the IPRC decision of June 2007 and dismigsegarent’s appeal.

At the outset of the appeal, the parent had regdegtacement in the regular classroom “with
qualified support and accommodations.” When Boasdnsel requested particulars of what was
meant by “qualified support and accommodationsgytiwere told that the parent is seeking “the
educational supports [that the student] requiresnaly the use of his ABA therapist in the
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classroom.” In final argument before the Triburthe parent indicated she was seeking a regulas giasement with
resource withdrawal assistance in the HSP in thghbeurhood school, i.e., basically a continuat@nthe same
placement that was in place during the 2006/2006acyear, which the IPRC had found was not meetivegchild’s
needs.

The parent also took the position in final arguntéat the child was entitled to inclusion in a riegiclass “and the only
way to effectively achieve this is to provide agpiate ABA accommodations and supports by qualifiedtsonnel in the
classroom.” The parent argued that “provision of8A#s an accommodation in the classroom is integriie placement
of [the student] and is well within the jurisdiatiof the Tribunal’'s powers.” To that end, the pangnged the Tribunal to
make a recommendation that the School Board engages & Bounds, the child’s IBI provider, to perrthiit agency’s
staff to “work with the school in order to suppfiite student] for a limited ‘transition period’ theould last until the end
of the school year.”

Board counsel argued that the parent was tryirdptmdirectly what she cannot do directly. Courssgued that it is well

established in the Tribunal’s jurisprudence tha&t 8pecial Education Tribunal has no jurisdictionemal authority to

order a school board to provide IBI therapy ortmemt under the guise of “placement or programgd Hrat this same
rationale applies to the parent’s request thafltiteunal should determine that the student shoelddcompanied by his
IBI therapist in the integrated classroom setting.

Without expressly giving reasons on point, the Tindl declined to issue any such recommendatioe@sested by the
parent. The Tribunal focused its analysis on thkl'shindividualized needs and best interests ahickwvplacement could
best meet those needs.

If you wish to receive a copy of the full text ohet Tribunal's decision, please contact Paul Howatd
paul.howard@shibleyrighton.com

Parent and advocate held liable for defamation of e  ducators for internet posting

It is an unfortunate truism that in some caseshttrae-school relationship is a difficult one. In sinstances, and one
sometimes sees this in the special education cprdesagreements between the parents and the scaondjive rise to

heated disputes. In some cases, the parents, gaekawalvocate strongly for their child, send nurmerketters and e-mail
correspondence to the school principal and othardstaff, to the point where the educators fdaaiselves bombarded
and harassed. Sometimes the language used is tmgudad sometimes it is defamatory.

Unfortunately, that was the situation involved e tcase ofttawa-Carleton District School Board, J.W. and M.N. v.
Scharf and L.P., [2007] O.J. No. 3030, aff'd [2008] O.J. No. 776.A.), leave to appeal to S.C.C. refused [2008]
S.C.C.A. No. 285. In that case, there had beemtintong and long standing dispute between the @choard and the
parent L.P. as to the appropriate placement angdostgofor her daughter, N.P., who was born with DewSyndrome.
Scharf was an advocate and had been assistingHrdughout. At an IPRC convened in December 2004, IPRC
determined that the child’'s needs could best be thretugh placement in an age-appropriate (gradengjlish-only
program, rather than in the grade 1 French Immersiass where N.P. was then currently placed. Tdrent did not
accept the IPRC decision. By reason of the famiyibsequent conduct, the school officials assuinegéarents were
appealing the IPRC decision and, accordingly, BRRG’s placement decision was stayed and the chitthined in the
grade 1 French Immersion class.

The home-school relationship continued to detetggrand in January 2005, the parent L.P. and heocate Scharf
posted a “News Release” and other supporting dootsmen a website, which remained available for uigwon the
internet for more than two-and-a-half years urité subsequent trial was held in this matter. TharClound that the
“News Release” was posted on the internet for tmpgse of intimidating the school officials intongplying with the

demand of the parent and advocate that N.P. shremdin in the French Immersion program. The documes also
circulated by e-mail to school board trustees, stimincipals, Members of Parliament, and Membér$mvincial

Parliament.
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The school principal J.W. and the superintendeM.Nbok the position that the News Release puliinatontained four
statements that were defamatory of them, and theyy tommenced an action in the Ontario SuperiortGuulustice
seeking damages against the parent and the advobtaection proceeded to trial before Mr. Juskitsgin, who found
the parent and her advocate jointly and severalbtd for defamation in respect of the four statetse

In the first statement, the News Release postileged that the principal and superintendent hathtéd a court order
requiring placement of the child in the French Imsren program, and that an order for their incaaten for contempt
of the court order was being sought. In fact, th@ess no such court order for placement, and a mdiofind the

educators in contempt for breach of the non-existeuart order had been dismissed.

In the second statement, the internet posting thaidthe school placement had become unsafe fochité, and at trial
the defendants tried to argue that on a certaie the principal used excessive force with the chihdl effectively
assaulted her. The evidence at trial indicatedhBt had been acting out in class, as a resulthafh she was told that
she could not go out for recess. The child becagigtad, insisted on going out to recess, and tiecipal and
classroom teacher guided her back to class, ircdbnese of which the child allegedly injured hergém. However, the
trial judge was not satisfied that the child adfualstained any injury, and there was no basgatothat the principal’s
actions made the school unsafe.

In the third statement, the internet publicatiord ¢hat the principal was under investigation bg tbttawa Police for
criminal conduct. In stark contrast, the evidentdrial, including the testimony of a sergeant frdine Police Force,
established that there had never been a policatigetion of the principal at all.

In the final statement, the publication stated thatschool board had agreed to resume the suppuitservices for N.P.
in the French Immersion program only because ofdetempt of court motion that had been broughtresgahe

educators. The implication was that the superirdahtiad acknowledged wrong-doing and contraverdfcan existing

court order by himself and the principal, when,iagthere was no such order. Justice Morin fourat there was no
evidence to support such allegation, and that ¢élasan why the school continued the child in Frelneimersion was
because of the stay of placement that the schosd¢rebd when they thought the parents were appetimgPRC

decision.

In finding both the parent and advocate liabledefamation, the Court held:

The plaintiffs are professionals and have exemplary reputations in the profession of teaching. Their professional reputations
have been attacked and the attacks have gone to the core of their professional reputations. The defendants used the internet
to launch those attacks and it is acknowledged that there is an increased potential for harm when the publication is by way of
internet. There has been no retraction or apology on the part of the defendants and the offending materials continue to be
posted on a website. M.N. was severely hurt by the defamation and his first thoughts were of his family. JW. required
psychological counselling and was forced to work only part-time. She was severely affected by the defamation.

The Court awarded each of the principal and themsni@ndent $15,000 in damages against the panertha advocate.

The parent appealed the judgment to the OntariatG@uAppeal, which dismissed the appeal in Jan20§8. The
parent argued several grounds of appeal, but thet@b Appeal found it necessary to address onlg msue in its
decision, namely, the parent’s allegation that ttied judge erred by finding that the parent andcadite had jointly
prepared the online publication. In this regardy @ourt of Appeal upheld the trial judge’s findintjgt the parent
provided the advocate with the information that wastained in the News Release, that the parentamase of the
News Release prior to it being posted and emailggdtibat she agreed with the drafting and rele&sieeopublication, and
that, therefore, the parent was fully and joindgponsible for the publication of the defamatofgiimation.

The parent’s application for leave to appeal to Supreme Court of Canada was dismissed with cosf@ezember 4,
2008.

Given the web of anonymity that blankets internestimgs, online defamation is becoming increasingdynmon.
Information posted on the internet can be seen riyprze, anywhere in the world, and since some seangfines
(including the ubiquitous Google) use cached vessiof websites to conduct searches, defamatorynmafiboon may be
available even after a website has been removed.tHése reasons, online defamation has the potdntidbeing
particularly harmful to the professional reputatareducators.
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Thus, the Courts’ decisions in this case provideseful, and welcome, cautionary signal to parentstheir advocates
that, while they are entitled to advocate strorfgly their children and clients, they need to exsrciestraint in their
communications and dealings with educators so asdam use of inappropriate, inflammatory langudgst they be held
liable by the Courts.

At the same time, it goes without saying that etiusamust always remain professional in their comications with
parents and their support persons. Moreover, tmenencement of litigation against a parent shouldegdly be
regarded as an avenue of last resort, reserveextmptional circumstances only. In tBeharf case, those exceptional
circumstances were clearly evident in, for examgie, parent concocting stories that the principakwinder police
investigation and that the educators had breachemld order. Those will not be the only sort aicaimstances where
resort to litigation is justified, but obviously yecareful consideration must be given to the adersible and deleterious
impact that the commencement of court proceedintjhiave on the home-school relationship.

CASES

The Tax Court of Canada held that Ontario did not, by controlling the administration and affairs of a school board for an 18 month period, become
the owner of school board property and, as such, the school barod was not entitled to a GST rebate pursuant to s. 125 of the Constitution Act and
s. 122 of the Excise Tax Act. Toronto District School Board v. Canada, [2009] T.C.J. NO. 25.

The British Columbia Court of Appeal upheld a trial judge’s decision to dismiss the Plaintiff's action against the Defendant for damages as the
school board had not breached the terms of an employment contract. Albert v. Conseil Scolaire Francophone de la Colombie-Britannique, [2009]
B.C.J. No. 61.

The court allowed an action by a private art school, finding that the defendants, a student who had applied to the school in order to gain entry into
Canada, and her extended family, were jointly and severally liable for the unpaid balance ($14,000 plus GST) of the non-refundable tuition.
Sabouhi Academy of Art and Design v. Pakdel, [2009] O.J. No. 3.
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