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Employers Not Required to Provide Paid Leave to Acc ommodate Observance of Religious

Holidays

As the Canadian workforce becomes increasingly ioulitiral, employers are faced with issues that mayhave been
raised in the past. In many cases, employeesiaeticholidays do not mesh with the statutory hgl&provided by the
Employment Standards Acind employers may be left wondering to what extBey must accommodate their non-
Christian employees, especially when the Human Rigbommission's policies and guidelines clearlyvighe that
accommodation and "equality of treatment" requiheg non-Christian employees should be provideth wito paid days
off to observe religious holidays to compensatesfatutory holidays that are also Christian holgday

Paid time off to observe religious holidays waserdty addressed by the Human Rights Tribunal ola®atin Markovic &
Ontario Human Rights Commission v. Autocom Manufawg Limited [2008] O.H.R.T.D. No. 62. IrMarkovic an
employee filed a discrimination complaint on theibaf creed when his employer failed to provide Ipaid time off on
January 7, the Eastern Orthodox Christmas. Afterctimplaint was filed, the employer initiated aippfor responding to
time off requests for religious observance caltesl"Procedure for Accommodation of Religious Obarces." The parties
sought a preliminary ruling from the Ontario HumBights Tribunal as to whether the policy was cdesiswith the
employer's obligations under thiiman Rights Codand any applicable jurisprudence.

The policy espoused the employer's pledge to "aotosate employees who, by reason of a bona fidgioek obligation,
must be absent for all or part of a working daytaphe point of undue hardship.” Any leave requwess$ required to be
submitted in writing, identify the holy day in quies, and indicate the employee's preferred forrac@ommodation from a
menu of options which includethter alia, making up the time, working on a secular holidawitching shifts with another
employee, using outstanding paid vacation daysking a leave of absence without pay. All the @i excepting the
option allowing a leave of absence without pay, wiéd involve a loss of pay (although one option diduire use of a
vacation day and, thus, a lost vacation day). rip event, the policy did not provide two paid daf$ for religious
observance to parallel payment for the statutofidhgs that fall on Good Friday and Christmas Diaythis respect, the
employer's facility was generally closed on thoskdays, rendering work unavailable on those days.

During the hearing, the Commission, supported gy domplainant, argued that the duty to accommodsaggired that

employers provide two paid days off to non-Christeanployees who did not receive paid time off dyriheir religious

holidays. In this respect, the Commission argued tie outcome, that non-Christian employees hadake up time and
negotiate entitlement to religious holidays, waseirently discriminatory. In response, the emplamgued that the duty to
accommodate did not mandate that employers shayldemployees for work not done, and that the dutgdcommodate
religious freedom was restricted to providing petee groups with an equal opportunity to earn eppknt income.

Ultimately, the Tribunal held that the employerdigy was consistent with human rights legislatiamd jurisprudence.
Although the Tribunal found that employees aretkntito observe their respective holy days, theas wo authority to
support the position that an employer must provida-Christian employees with two days paid time toffmirror the

Christian holidays of Christmas and Good Fridayshort, the Tribunal held that where the issue thhameed for time, the
solution was the enabling of time, which was adskrdsby the employer's policy. Further, the Tribuf@lowing previous
case law found that requiring non-Christian empésyt choose from a menu of options as to how tayld make up
time was not unfair or discriminatory; the accommuzh process inherently requires employers andi@raps to work
together to determine how best to accommodatediwidlual such that the accommodation does not résal loss in pay.

This decision provides two salient points. Fireg tluty to accommodate religious holidays doeseaqire employers to
provide paid time off. Second, it is important tote that the Tribunal did not recognize the vajidif the Commission's
stated policy that accommodation and equality edtimnent required employers to provide non-Chrisgiamployees with
two paid days off to parallel the Christian statytbolidays. Thus, employers should be aware that@ommission's
policies, although they may be used as guideline®ine circumstances, are not necessarily accsteiaments of law.

The Youth Criminal Justice Act and Police Testimony in Human Rights Tribunal Proceedings

In a recent decision, the Human Rights TribunaDafario (the “Tribunal”) has commented on the amnstances in which
police officers may testify before the Tribunal lwitespect to encounters between police officers yandhg persons.
Specifically, the issue before the Tribunal was thbe or not therouth Criminal Justice AcS.C. 2002, c.1 (theYCJIA)
applied to the circumstances in this case suchtlilegpolice officers could not testify until suéimé as a youth justice court
judge issued an order permitting them to do so.

In 2005, a student, by his litigation guardianedila complaint with the Ontario Human Rights Consiois (the
“Commission”) against a school board (the “Boardif)d others (the “Respondents”) alleging that thepBedents had
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discriminated against him on the basis of raceaour with respect to disciplinary measures. Ohthe issues in the case relates to a master key
for the high school that was found in the possessfa student. The student had obtained the key the complainant’s brother. After discovering
the master key was in the student’s possessioigugaschool administrators and two police office@ese involved in questioning the complainant’s
brother. The experience of the brother of beingrinewed by two police officers is being relied npay the complainant and the Commission in
various ways as evidence in support of the comatdia allegations of racial discrimination.

Before the hearing commenced, the Respondentseubtife Tribunal and all parties that the polickcefs would be subpoenaed to testify. During
the examination-in-chief of the complainant’'s bestlhy Commission counsel, counsel for the compidimaised an objection as an officer of the
court as to whether evidence about the witness’slwvement with the police was being given in vi@atof theYCJA This immediate issue was

resolved on the basis that the witness had nowirdatathe age of 18 years, and therefore could éhémgpublish any information that would

identify him as having been dealt with under ¥@JA see s.10(3). The complainant had already tedtifegarding his brother’s interview by the
police officer and the day after the complainamt‘ether testified, the complainant’s mother testifregarding her son’s interview by the police
officers.

The Tribunal requested submissions from the paatie® whether or not the testimony of the poliffee@rs would be in violation of th¥ CJA The
complainant’s counsel took the position that thiglewce would be in violation of théCJAand that the Respondents needed an order of tith yo
justice court judge permitting the police officeéostestify. TheYCJAprovides that except in certain circumstancegyerson shall publish the name
of a young person, or any other information relateé young person, if it would identify the youpgrson as having been dealt with under the
YCJA

Shibley Righton LLP argued on behalf of the Respmtsl that the complainant’s brother was ngpbang person dealt with under the YQd#cause
the young person had never been arrested or chhygitk police. In the alternative, if the younggmn had been dealt with under th€JA then
the police officers could testify pursuant to orfettee exceptions because the publication throughdtfficers’ testimony would be made in the
course of the administration of justice. Furtherttie alternative, because the complainant's breths over 18 years of age, he may publish or
cause to be published information that would idgritim as having been dealt with under ¥@JA In addition, it would be unfair not to permit the
police officers to testify as to their version okats.

Accordingly, the Tribunal was required to considdrether the officers could testify and whether stegiimony, without an order from the youth
court would violate th&/ CJA The Vice-Chair of the Tribunal voiced “seriousutdts” about whether the proposed evidence of thiegofficers fell
within the scope of the complainant’s brother hgviieen “dealt with under this Act” as no chargesenaid against the young person nor did it
appear that the laying of charges was even contdatplby the police. However, in allowing the offisetestimony, the Tribunal relied upon
subsection 110(3) of théCJAand found that in his view, by testifying and mgdtthese allegations in issue in the proceedimg,complainant’s
brother had “caused to be published” any relevaittece required to respond to those allegationduding the testimony of the police officers by
whom he was questioned and any notes and recatisntly have been made in relation to the questpincordingly, the Tribunal would allow
the police officers to testify without the Respont#first obtaining an order of a youth justicaudgudge.

CASES

The Saskatchewan Court of Queen's Bench dismissegplication by parents who sought to enjoin tha B/est School Division
from closing a school despite the School Boardlariato comply with certain time requirements a$ sut in theEducation Act
Hanna v. Sun West School Division No.,J@008] S.J. No. 480.

The Ontario Superior Court of Justice allowed apligption brought by the Association of Part-Timedérgraduate Students of thi@
University of Toronto for a determination of ergithent to declaratory relief and a mandatory ordgirst the respondent
University of Toronto Mississauga Students' Uniamd éErindale Part-time Undergraduate Students' AsSon regarding a

referendum which had unilaterally changed membpraht fees and directly impacted on the Applicamt iss members Assn. of
Part-Time Undergraduate Students of the Universftyoronto v. University of Toronto Mississaugadgtuts' Union [2008] O.J.
No. 3344.

The British Columbia Court of Appeal allowed, inrpan application by the Canadian Union of PuBlimployees for intervenor
status regarding in an appeal from a preliminatitcation award; the Union was granted interven@atus only in respect of
members who were working at the University of BhtiColumbia and therefore had a direct interesthan outcome of the
proceedingsFaculty Assn. of the University of British ColumbigdJniversity of British Columbjg2008] B.C.J. No. 1823

We welcome your comments and questions. Send taedany updated contact information, to bryce.dle@shibleyrighton.com If you wist
to unsubscribe to this eBulletin, please send akbéamail to unsubscribe @shibleyrighton.com.

Legal Disclaimer: The information contained instipublication is not intended to lgal advice. It is general information only. Yshould tak
appropriate professional advice on your particgiatumstances. Shibley Righton LLP disclaims alponsibility for all onsequences of a
person acting on, or refraining from acting inaale on, information contained herein.
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