School Board Liability for Student-Peer Harassment and Discrimination:
“Deliberate Indifference” and Beyond?

By J. Paul R. Howard

Most of us accept that schools play an important role in the lives of young children as socializing
agents. But to what extent do we — or does the law — expect our schools to act as insurance agents or
insurers of student conduct? That is, to what extent, if at all, should the law hold school boards liable
for the misconduct of students and, more specifically, for misbehaviour amounting to discrimination
and harassment?

That question is in issue in certain cases currently being investigated by the Ontario Human Rights
Commission. One such case involves a seemingly spontaneous single incident of alleged student-
peer or “student-on-student” discrimination. It arose out of an accident that occurred during a lunch-
time soccer game on an elementary school’s playground. The game was not part of an intramural
league or any “official” school-organized activity; it was simply a matter of some children playing
soccer during the lunch hour. There was an appropriate number of teachers on yard duty supervising
all of the children, but the monitors were not specifically refereeing or coaching the game. The
playground at the school in question was too small to allow all interested students to play at the same
time, and thus a compromise rotating schedule had been worked out whereby different grades had
the use of the soccer field on different days.

On the day in question, it was the grade four children’s turn. However, the complainant, a grade
three boy (who was larger in physical stature than both his classmates and many of the older
children), decided to “sneak in”” and join the grade four game. At one point, the complainant and one
of the older boys each darted for the soccer ball, collided together, and the complainant was knocked
to the ground where he lay injured and crying in pain. Two first aid-trained teachers attended to the
boy, the ambulance was called and ultimately, on the paramedic’s advice, the boy was sent home
with a neighbour because the single parent-mother could not be reached at any one of the three
emergency contact phone numbers on file, and neither the complainant nor his older grade six sister
knew how to contact their mother or where she worked.

It was not until two days after the accident that the mother contacted the school principal,
explanations were demanded, the principal’s recounting of the events was disputed and, in the end,
the parent alleged that the grade four boy intentionally injured her son because of his Muslim faith.
The parent filed a complaint of religious discrimination against the school board and the principal
under the Ontario Human Rights Code, claiming general damages for pain and suffering and injury
to the child’s dignity.

In a previous “Law Matters” column,' I noted the courts’ current willingness to broaden the scope of
school board liability for the misconduct, crimes or other legal wrongs committed by individuals,
and this trend is now best reflected in the recent decisions of the Supreme Court of Canada that have
held certain social agencies vicariously liable for acts of sexual misconduct perpetrated by their
employees upon children under their care.” But for present purposes the question of greater interest



involves student behaviour that falls short of criminal wrong-doing; acts of discrimination and
harassment, even sexual harassment, may not amount to sexual assault, the liability for which the
courts have seemingly less difficulty in addressing.

The question of board liability for student-initiated discrimination has escaped scrutiny by Canadian
courts to date. But the U.S. Supreme Court considered whether school boards have a legal duty
under federal civil rights legislation to stop students from sexually harassing their classmates in
Davis v. Monroe County Bd. of Educ.” There, in a 5—4 decision, a sharply divided Court answered
the student-peer question in the affirmative, subject to some important conditions.

In Davis, a parent of a female student sought to bring a private action for damages against a school
board and elementary school officials for the alleged sexual harassment of her daughter by one of
her fifth-grade classmates. The lawsuit alleged that over a six month period the boy made attempts at
sexual contact, uttered vulgar statements and acted in a sexually suggestive manner toward the
complainant. Significantly, the acts of sexual harassment were reported by the student and her
mother to, variously, the classroom teacher, a physical education teacher and the school principal.
Ultimately, the boy was charged with and pleaded guilty to sexual battery, and subsequently the
mother commenced suit in the civil courts for sexual harassment.

At first instance, the U.S. District Court dismissed the mother’s action for failure to state a claim
upon which relief could be granted under Title IX of the Education Amendments of 1972, and the
Court of Appeals for the Eleventh Circuit agreed no such claim was permissible. The U.S. Supreme
Court reversed, with Justice O’Connor writing the Opinion of the majority of the Court, and Justice
Kennedy, with whom three other judges concurred, dissenting. The majority held that a private
damages action may lie directly against school officials under Title IX for “student-on-student”
harassment, but only where the following three conditions are satisfied: (1) the school authorities
must have actual knowledge of the acts of harassment in their programs or activities; (2) they must
act with “deliberate indifference” to the harassment; and (3) that harassment must be so “severe,
pervasive and objectively offensive” that it effectively deprives the victim of access to an
educational opportunity or benefit provided by the school (the most obvious example of which
would include, but not be limited to, cases of physical exclusion, in which “male students physically
threaten their female peers every day, successfully preventing the female students from using a
particular school resource — an athletic field or a computer lab, for instance”). Applying this test to
the facts in Davis, the Supreme Court held that the facts alleged in the mother’s suit were capable of
supporting such a claim, and it therefore remanded the case for further proceedings consistent with
the majority Opinion.

It is important to note that under the “deliberate indifference” standard for student-on-student
discrimination, educators do not attract liability based on any theory of vicarious liability (as
operates in the case of an employer’s responsibility for certain acts of its employees) since students
are obviously not employed by the board and do not act within a “scope of authority” as that notion
is traditionally understood; nor is it based on any agency principle, which, again, would be
conceptually difficult to apply to the student-board relationship. Rather, deliberate indifference is a
theory of direct responsibility that imposes legal liability on a school board for its own decisions to
remain idle in the face of known student-peer discrimination. Similar concepts of direct liability for
discriminatory conduct already exist in Canadian human rights jurisprudence.



Although some aspects of the deliberate indifference test are a particular function of Title IX
legislative requirements, much of the underlying rationale of the standard is consistent with
Canadian courts’ treatment of human rights liability. The Davis majority opined that deliberate
indifference is appropriate only where school officials have authority to take remedial action, that is,
where the school exercises substantial control over both the harasser and the context in which the
known harassment occurs. In Davis, it could be said that since the harassment occurred during
school hours on school grounds, the misconduct took place under an operation of the school, over
which the school exercised control. However, it is not at all certain that in the context of the first
case outlined above the provision of teacher playground supervision during lunchtime or the
alternating-grade schedule for use of the soccer field constitute sufficient indicia of substantial
control so as to satisfy the American standard, despite the fact that the alleged discrimination
(putting aside the other obvious weaknesses in that claim) occurred during school hours and on
school property.

The Davis Court intended that the deliberate indifference test remain a flexible standard, recognizing
the reality that “schools are unlike the adult workplace and ... children may regularly interact in a
manner that would be unacceptable among adults. ... Indeed, at least early on, students are still
learning how to interact appropriately with their peers. It is thus understandable that, in the school
setting, students often engage in insults, banter, teasing, shoving, pushing and gender-specific
conduct that is upsetting to the students subjected to it”. Accordingly, the Court doubted whether a
single instance of one-on-one harassment would satisfy the requisite standard. Similar reservations
would, in my view, preclude liability in the first case noted above, where, even if one accepted that
the soccer field accident was motivated by anti-Muslim animus, the spontaneous single incident
would seem insufficient to impose liability on the school authorities, who learned about the incident
only after the fact and were thus deprived of any ability to exercise effective control over the alleged
offender.

Not so in the case of Jubran v. North Vancouver District No. 44, a case presently before the British
Columbia Human Rights Tribunal, which may provide the first real opportunity for consideration of
a Davis-type of analysis in the Canadian context. Asmi Jubran alleges that while he was a student at
Handsworth Secondary School from 1993 to 1998, he was subjected to physical assaults and verbal
harassment including racial and, particularly, sexual orientation insults from other high school
students. Jubran alleges that he repeatedly advised the school administration of the incidents and that
the school failed to enforce its anti-bullying policy based on perceived sexual harassment. If
supported by the evidence, the latter all-important allegations would at least satisfy the first and
second elements of the U.S. deliberate indifference standard, i.e., that the Handsworth Secondary
administration proceeded with deliberate indifference to known acts of harassment. Of course, that
would still leave open the questionable notion that schools boards should be held directly liable for
spontaneous single incidents of student-peer discrimination, as is currently being investigated by the
Ontario Commission.
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