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Courts direct individuals to file claims in the app ropriate forums

In several recent decisions, courts have affirntiead potential plaintiffs should have regard
for the specific nature of their claim prior totiating court actions. Notably, the courts are
deferring some issues that may be within theirsgidgtion to human rights and labour
relations board and tribunals.

In Jaffer v. York University, a student with Down Syndrome had discussed acautation
measures with the university, but no agreementdvad been reached. After being granted
an opportunity to redo a paper, the paper was exainand the student was subsequently
informed that he could not continue his studiesabee he had not achieved at least a D+
average. The student initiated a claim againstuthieersity seeking damages, arguing that
there had been a breach of contract and assegruscin breach of duty of good faith and
negligence. The university brought a motion retjngghat the claim be dismissed because
the matter was essentially academic and ought tebé with internally, and also because
the student had also initiated a human rights claivhich fell within the exclusive
jurisdiction of the Ontario Human Rights Commission

In granting the motion, the Ontario Superior Colmtige reviewed the plaintiff's claim,
noting that the major allegation against the ursigrwas that it had failed to accommodate
him, and it was the failure to accommodate that tedhis unjust expulsion from the
academic program. The judge found that the fatlor@ccommodate should be dealt with by
the Ontario Human Rights Commission given its glii@s concerning accessible education.
Accordingly, although the court recognized thatr¢hmight be some contractual or tortuous
issues within the broader claim, the pith and sarxst of the impugned conduct was
academic in nature and should not, therefore, béraged in the courts.

The Alberta Court of Queen's Bench also recentlyckta teacher's defamation claim against
his former principal and school board administraton the basis that the issue arose out of
the employment relationship and therefore propkédipnged in the labour relations forum.
In Abrams v. Johnson, a former teacher with the Calgary Board of Ediocabad, several
years prior, been exonerated of inappropriatelghog female students. After requesting a
transfer and being advised it had been approvedast subsequently revoked. The teacher
then initiated complaints of unprofessional condtactthe Alberta Teachers' Association
against two teachers which resulted in a findinguaprofessional conduct against the
individuals who were responsible for revoking thensfer. In the action before the court,
the plaintiff claimed that the defendants had defdnhim by making statements to the
Alberta Teachers' Association, colleagues and pgren

The defendants brought an application to summatigmiss the plaintiff's claims for
defamation. In allowing the application, the cotwhfirmed that the essential character of
the claim was not defamation and harassment; geaftom an employment dispute. As
such, the plaintiff had appropriate remedies fa pinoblems he faced under the collective
agreement, which were properly the jurisdictionttué labour relations regime. The court
held that the teacher's allegations regarding daffamy statements to colleagues and parents,
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although not clearly related to a workplace prohledid not contain sufficient particularity to preace
Notably, the court did not provide an opportunibyprovide additional particulars or amend the statat of
claim and granted the summary dismissal of therciaith costs.

The above-mentioned cases are similar in sevespleots. The courts in both matters recognized ttiet
respective claims, human rightsJaffer and defamation idbrams, did raise issues that could be addressed by
the courts. However, in reviewing the associatgislation and examining the true nature of thardathe
courts declined to deal with either of the mattarsluding those portions of the claims that thart® arguably
had the jurisdiction to hear. It is trite to sdmatt the courts are well versed to address humadntsrigsues.
However, inJaffer, the court opted instead to allow the issues dagethe plaintiff to be heard in the human
rights forum. Additionally, although defamation aéso properly within the jurisdiction of the caayrtthe
Alberta Court of Queen's Bench found that the uzrh employee was required to proceed within theua
relations regime and did not appear to consideptssibility that the statement of claim could beeaded to
sufficiently particularize the defamation allegasoconcerning communications with parents and stsde

In our September 2009 eBulletin, and others, wes lthscussed that courts will pay deference to jpais and
school boards when school boards are making admaitie decisions within their expertise. Thatasurts
appear unwilling to interfere with educational reastthat are best left to school administratorfie @bove-
mentioned decisions further demonstrate the trgnthé courts to encourage the use of alternativenis to
deal with matters, and that these decisions mayedaimply due to exclusive jurisdiction, but besmin the
court's view, the matter is more appropriately tegh by that alternative process.

In our view, school boards should remember to wewa@y potential claims with legal counsel to deteen
whether another, more appropriate forum should 4 uo deal with a complaint. By addressing theper
forum in which any given matter is heard, schoohrds can avoid having to defend a multiplicity of
proceedings, thereby providing the board with atgremeasure of certainty in the outcome whilghatsame
time, potentially reducing overall legal costs.

CASES

The British Columbia Court of Appeal dismissed avarsity student's appeal finding that tBanadian Charter of
Rights and Freedoms does not apply to universities, which are not goreental actors and the trial judge did not err,
failing to consider th€harter. Maughan v. University of British Columbia, [2009] B.C.J. No. 2062.

The Saskatchewan Court of Queen's Bench declinéatédere with a dental student's appeals thaevpeoceeding
pursuant to theJniversity of Saskatchewan Act, but issued an Order requiring the appeals togadaqrior to the
beginning of the new school ye&ikey v. University of Saskatchewan, [2009] S.J. No. 553.

In a judicial review hearing, the British Columb&upreme Court set aside a decision by the Britistur@bia
Information and Privacy Commissioner requiring Simferaser University to disclose records related tsubsidiary
company on the basis that the subsidiary was poibéc sector entity and therefore not subjectiszldsure under the
Freedom of Information and Protection of Privacy Act. Smon Fraser University v. British Columbia (Information and
Privacy Commissioner), [2009] B.C.J. No. 2145.
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