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Are You Ready for Bill 107?

In December 2006, the Ontario Legislature passéd &7, An Act to amend the Human Rights Code,
which provides for the most significant change®tdario’s human rights legislation in over 25 years
In particular, the enforcement scheme undeCtide has been completely overhauled by Bill 107. The
new human rights enforcement procedures undedBilltake effect on June 30, 2008, and they will
have a major impact on the way school boards, eepto and other respondents deal with human
rights complaints.

Key provisions

Bill 107 ushers in a new model of “direct access”domplainants. The new law allows an individual
who believes that his or her rights under@oee have been infringed to apply directly to the Human
Rights Tribunal of Ontario for a remedy in respefcthe infringement. Rather than file a complaint
with the Ontario Human Rights Commission, the camalnt (now called the “applicant” under Bill
107) will file an “application” directly with the fibunal.

Bill 107 eliminates the role of the Commission widlspect to the investigation of complaints and the
administration of the enforcement scheme undelCite. In particular, the new law removes the
Commission’s “gate-keeping” power to decide whahptaints are referred to the Tribunal for hearing.
The Commission will no longer perform this scregaout function; instead, applicants will file their
applications directly with the Tribunal.

Bill 107 gives significant new powers to the Trilaito deal with applications brought before it. The
Tribunal has been given very broad powers to enstagovern its own practices and procedures. The
new law expressly authorizes the Tribunal to conhdhgarings in a manner that is “alternative to
traditional adjudicative or adversarial procedur&ke Tribunal can now wield more inquisitorial-4ik
powers, including the power to define and narrogvifisues in the hearing, to determine the order in
which the issues and evidence will be presentéakeatearing, to limit the evidence (both documents
and witnesses) that may be called by parties tbeélaeing, to limit the submissions that may be made
by the parties, and to authorize the Tribunal tedewt its own examinations or cross-examinations of
witnesses. Where the Tribunal makes a findingadfility against a respondent, there are no express
limits on the amount of monetary compensation e be ordered. The decisions of the Tribunal are
final and not subject to any appeal to the civilrits.

New tight time-lines

Inrecent years, the Commission typically receasfedut 2,300 new complaints each year. It is explecte
that the Tribunal will receive no less number gblagations and, indeed, the new direct access model
may encourage more individuals to apply to the Umdd for redress under ti@ode. As well, it is
estimated that approximately 4,000 complaints meithain outstanding at the Commission as of June
30, 2008. Under the transitional provisions of Bill7, the Commission will still be able to refer
backlogged complaints to the Tribunal up until Dmber 31, 2008, and complainants currently in the
Commission system will be given the ability to opt of the Commission process and take their case
to the Tribunal. So unless the complaints are vesbbr otherwise determined by the Commission in
the next 6 months, the Tribunal will eventually &a@e contend with this accumulated inventory of
complaints that are still before the Commission bade not yet been processed. Clearly, inheriting
the Commission’s inventory of complaints and deglith its own caseload of new applications will
impose significant operational challenges on thbulral.
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Moreover, the Tribunal is, of course, aware ofjleeennial criticism of the Commission that it taok long to process
complaints filed with it. One may reasonably expdieen, that the Tribunal will be highly motivaténl develop and
implement its new powers in a manner that seeks/tiad the same criticism to which the Commissiors wautinely
subjected. Accordingly, the Tribunal has issued Reles of Procedure (effective July 1, 2008), one of the purposes for
which is to provide for “expeditious proceedings ttoe resolution of applications made underGode.”

How will these considerations and the Tribunal’svriRules of Procedure impact school boards, employers and other
respondents? To take just one example, responsleotsd pay special attention to the provisionses/mule 8.1 of the
Rules of Procedure, which require a respondent to file its resposthe application within 35 days after the applmat
was sent to the respondent by the Tribunal. Theorese form under thRules, which is 17 pages in length, requires the
respondent to address each allegation set out iytplication, to provide information about anylaggble internal human
rights policy, to list all important documents tieither the respondent, applicant or another pdraspand to list the names
of all the witnesses that the respondent intendslyoupon at the hearing.

In practice, the 35-day time period will prove ®dvery tight time-line for many respondents tisfa It is imperative,
then, that when a new application is received leyrspondent, immediate attention must be paitl ey cannot be
allowed to “sit on someone’s desk”. School boaedsployers and other respondents will have to peiviternal training
sessions for their managers in order to ensurethigabrganization has sufficient time to be ableespond fully and
effectively to the new applications it receives.

Transitional provisions: the Tribunal’s “expedited process” for addressing the outstanding Commission
caseload

The Tribunal has proposed a new initiative to deith human rights complaints that are still outsliag before the
Commission as of June 30, 2008. This new initiatwie be available to any individual who filed amplaint with the
Commission prior to June 30, 2008, if the complaias not been finally dealt with by the Commissiithdrawn, or
settled by that date. Complaints that were filethwle Commission prior to June 30, 2008, are ‘iooed” for a period
of 6 months, and the Commission will continue teehds current powers under tBede (i.e., to investigate, attempt to
resolve, and refer these complaints to the Tribwnatil December 31, 2008.

However, in accordance with section 53(3) of theeadedCode, an individual who has a complaint continued at th
Commission may choose, at any time between Jun2(I8, and December 31, 2008, to abandon their Gesimon
complaint, and file an application with the Triblinaing a separate, “expedited process.” This expe@drocess is entirely
optional for complainants. It is designed to bes liEsmal and more expeditious than traditional asmeal or court-like
procedures.

Under this new expedited process, applicants withglete a very short application form, and respatsleill complete
a short response form, and the parties’ respeftiives will be shared with each other. All applicais will be scheduled
for amandatory mediation conference where a member fo the Tribunal willsigbie parties to try to reach a settlement.

If the matter does not settle at mediation, theigmawill then prepare and exchange a statemefatctd and issues they
intend to present at a Case Resolution Conferdieeparties will also exchange relevant documeittseach other. The
matter will then be heard and finally determinedilay of an in-person Case Resolution Conferencehwahill generally
be scheduled for only one or two days, where amdacitor (a member of the Tribunal) will direct @enference in order
to get to the substance of the case quickly. Th&&ence will be conducted informally but the adpador may exercise
pro-active powers, including the power to questtmnparties, their representatives and their wit@gsto express his or
her views; to define or redefine the issues; temhaine what issues are agreed upon or are in @ispudl to determine what
additional evidence may be required to decide gpdieation.

Most significantly, it should be noted that swomdence and cross-examination of witnesses by tther @arty will only
be part of the process at the Case Resolution @de if the adjudicator decides it is necessarngsolve a particular
aspect of the dispute. Obviously, this is a sigatfit departure from the more familiar and tradaiadversarial procedures
involved in a trial-type process. Clearly, the afipator at the Case Resolution Conference willavieinsiderable authority.
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It should also be noted that the Case ResolutiorféZence is not a pre-hearing or case managenamtRather, it is the
stage in the expedited process where the applicatibbe finally determined. Any party may requesconsideration of
the adjudicator’s decision at the Case Resolutionf€ence but it may not be appealed to the courts.

School boards and other respondents to compldiatsate outstanding before the Commission as & 3002008, will
have no control over whether the complainant vidteto opt out of the Commission’s process araldit application for
this new expedited process. Again, the time-linesdeesigned to be very tight. Accordingly, schoohtus and other
respondents should ensure that, for any complhattis before the Commission as of Jun&, 3bey have taken all
necessary steps (such as preparing a defencepmmsesto the complaint, collecting relevant docusmenterviewing
relevant witnesses, etc.) so that they will beposition to defend against the complaint and redfio any application for
an expedited process.

If you have any questions about Bill 107 or howpitsvisions will be implemented in practice, pleaa Paul Howard or
Sheila MacKinnon or any one of the members of aludation & Public Law Group, who would be pleasgddsist you.

Creating Enforceable Obligations Through Press Stat  ements

It is difficult to dispute the import that schoabddrd decision-makers follow established processdspaocedures when
engaging in any decision making process, espeaciibn the decision in question impacts upon thietsigf students,
including issues ranging from suspensions and sigms to school closings. However, even where gdiand procedures
exist, additional requirements may be imposed bynises or representations made by decision-madedst should not
come as a great surprise that courts will hold guwental ministries or departments to their repnegt@ns in this respect.
In Small v. New Brunswick (Minister of Education), the New Brunswick Court of Queen’s Bench founat th statement
made to the press by the Minister of Educationectatn obligation to provide parents with an opputjuto make
representations in respect of a french immersiognam that was being cut.

On March 14, 2008, the New Brunswick Minister ofugation made an announcement that the Early Fiemtiersion
Program (the “EFI Program”) was going to be phamgtg beginning with Grade 1 in September 2008. otdingly, the
applicants, parents of anglophone children in teadh immersion program, sought judicial reviewttod Minister's
decision, arguing that the cutbacks infringed thighits under th€harter, specifically, s. 16 (Official Languages), s. 16.1
(English and French Linguistic Communities in NewulBswick) and 23 (Minority Language Educational iRg). The
applicants further challenged the Minister's demisbn the common law basis that it was made “contthe rights of
the Applicants to natural justice and proceduraihss.”

In respect of th€harter challenges, the court relied on previous Supremat@d Canada decisions which clearly state
that s. 23(2) of th€harter does not equate minority language education anteision. The court further dismissed the
applicants’ s. 16 and 16Charter arguments.

Having regard to the duty of fairness, the applisahallenged the Minister’s decision on the comiaanbasis that it was
made “contrary to the rights of the Applicants &ural justice and procedural fairness.” The ajglis contended that as
parents with children registered to begin Gradethé EFI Program in September 2008, they hadhegie expectations
that the EFI program would not be cancelled withmihg granted a reasonable opportunity to makeseptations. The
applicants’ position in this respect was suppotigdhe fact that the Minister himself indicatedttilzere would be
sufficient time to “allow for a full debate” aften initial report was released by the Ministry seg}ing changes to the
french immersion program. However, the initialggpo the public did not use plain language togesy that the EFI
Program would be cut. A further news release rsiijug input from the public also failed to warn theblic that the
Minister was considering phasing out the EFI Progrdn fact, any and all news releases made bvinester failed to
warn the public or address the fact that cuts \gemeg to be made to french immersion programgraiés releases were
positively worded proclaiming only improvementsii@nch second-language programming. The resultheswithin
two weeks of the issuance of the 99 page reporthwhiter alia, recommended the phasing-out of the EFI Prograen, t
recommendation had been implemented without athknesvliedge of the Minister’s intentions regardthg EFI Program.
Thus, there was arguably no opportunity for a diglbate.
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Although the court confirmed that the principlesafural justice and procedural fairness may raat te substantive rights
outside the procedural domain, the purpose of tatrithe is to take into account the promises oulagpractices of
administrative decision makers and that it will geaily be unfair for such decision makers to actamtravention of
representations as to procedure or to backtracubstantive promises without according signifiganoicedural rights.

The court therefore held that the Minister’s demidb adopt the recommendations was in contravenfibis own assertion
that the decision-making procedure would have tio&llow for a full debate.” Thus, the court ghasd the Minister’s
decision, finding it unfair and unreasonable.

Although school boards are well aware of the impace of adhering to established processes anddunas, this decision
further illustrates the necessity for school boadd their administrators to choose their wordeftdly when making
representations to the public. Press releasesahauhost cases, be prepared statements to aakohgn“off-the-cuff”
promises or guarantees which could create positbligations on the decision-making body. Moreowefprmation
released to parents or other individuals who magffected by a decision should be clear and fagtiirsuch that the
affected persons have notice of the actual isfiis.arguable that, because the press releasemtizlearly indicate that
the EFI Program would be cut, this contributedhs finding that the Minister’s decision was unfaid unreasonable.

CASES

The Alberta Labour Relations Board held that persons performing research at the University of Calgary, paid out of trust monies including
government research grants and private research grants, were in fact employees of the University, with some exceptions. University of Calgary
(Re), [2008] A.L.R.B.D. No. 30.

Regarding a class-action brought against the Crown on behalf of all children with autism, the Ontario Court of Appeal upheld the Superior Court's
decision that there is no constitutional obligation on the province to ensure that every school-aged child had access to specific educational
services. Sagharian (Litigation guardian of) v. Ontario (Minister of Education), [2008] O.J. No. 2009.

The Ontario Superior Court ordered the production of school records and police records in respect of an alleged schoolyard assault by one grade
two student against another grade two student; the plaintiff argued that the school records would establish that the school knew of the assailant’s
violent behaviour and failed to take steps to properly supervise him. Kin Hang Lee et al. v. Toronto District School Board et al., [2008] O.J. No.
1759.

We welcome your comments and questions. Send them, and any updated contact information, to bryce.chandler@shibleyrighton.com. If you wish to unsubscribe
to this eBulletin, please send a blank e-mail to unsubscribe@shibleyrighton.com

Legal Disclaimer: The information contained in this publication is not intended to be legal advice. It is general information only. You should take appropriate
professional advice on your particular circumstances. Shibley Righton LLP disclaims all responsibility for all consequences of any person acting on, or refraining
from acting in reliance on, information contained herein.
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