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We\?vr\rxll.séﬁirts)leyrigr:fgr?.rcsom Part-Time Teacher Not Entitled to Full-Time Retirem  ent Gratuity

‘ In April 2009, Arbitrator Dana Randall issued heciion inTrillium Lakelands District School
el OifieE: Board and ETFO (Kelly Grievance) which she considered whether a part-time teackleo had

250 University Avenue . . . . . .

Suite 700 previously been a full-time teacher with the Boaslthuld receive a retirement gratuity based on her

Toronto, ON M5H 3E5 part-time earnings or the full-time grid salary.

Tel.: (416) 214-5200

Toll free: 1-877-214-5200 . . . .

oniee In 1998, the Muskoka, Victoria County and Halibur®oards of Education amalgamated to form the

Windsor Office: Trillium Lakelands District School Board. _The Grog was initially a fu'II-time'eIementary tgacher
2510 Ouellette Avenue with the Muskoka Board. In 1985, the Grievor wpatt-time and continued in that capacity until
Suite 301 her retirement. At the time of her retirement, @wevor earned a salary of $42,042.50, which was
Windsor, ON N8X 1L4 based on her part-time assignment; the Grievor2i@dsick leave credits, 200 of which were eligible

Tel.: (519) 969-9844 . ;
Toll free: 1-866-422-7988 for gratuity calculation.

The collective agreement in question calculatesnalividual's retirement gratuity based on the
individual's annualized earnings. In this case tbsue in dispute was whether the Grievor's

Educgtion and Public annualized salary was the part-time salary ortheifme equivalent as set out in the salary grid.

Law Group

P At the arbitration, the association argued thataalgh the Grievor's annual earnings were

john.bell@shibleyrighton.com $42,042.50, this annual salary was calculated usiegsalary grid amount, being $84,085. In short,
_ the association argued that the Grievor's "anneglgalary” was, in fact, the grid amount, which was

EWE P e then pro-rated to reflect her part-time statuse &bsociation also relied on s. 180 of Hukication

brian.nolan@shibleyrighton.com . i .. . '

Act, which prohibits an employee from receiving a gtgtwgreater than one-half of her year's
Diane M. Abbey earnings unless the teacher has accepted a radérctio full-time to part-time status.

diane.abbey@shibleyrighton.com

. . Notwithstanding the association's submissionsativrator dismissed the grievance. In reviewing
Sheila M. MacKinnon . . . .
sheila. mackinnon@shibleyrighton.com the formula set out in the collective agreemeng, @inbitrator noted that the language considered
"annualized_earningsnot "annualized salary.” The arbitrator heldstlinguage to be significant,
recognizing the difference between an annual saad/annual earnings. The arbitrator also held
that "annualized earnings" did not refer to thé-timhe grid rate, as there was insufficient evideta

J. Paul R. Howard
paul.howard@shibleyrighton.com

Ehomas McR'a}S » demonstrate that the parties intended the word Uaimed" to transform a member's earnings,
(homas.merae@shibleyrighton.com whatever they were, into the full-time salary gaichount. In addition, the arbitrator held that the
Gaynor J. Roger reference to annualized earnings was includedlfpthe parties determine the retirement gratuity in
gaynor.foger@shibleyrighton.com the event that a teacher's retirement did not adénwith the end of the school year.
Bryce Chandler . . . ..
bryce.chander@shibleyrighton.com Having regard to s. 180 of theducation Act the arbitrator concluded that the provisions were
, included in the Act to reflect a legislative poligydgment that teachers should not be penalized for
B accepting part-time work at the end of their caeefhat said, the arbitrator also found that € 18

did not mandate entitlement to part-time teachensl, that it only allowed the workplace parties to
negotiate contractual language that would allow-piare employees more than half of their actual
salary and up to half of the full-time salary rate.

Finally, the arbitrator found that the decisiorbezome part-time was a decision that the Grievdr ha
made 23 years ago, and that this decision couldaatharacterized as an election in response to a
Board offer.

Arbitrator Randall's decision illustrates that 801of theEducation Actprovides a matrix within
which school boards and teacher associations mapginato ensure that full-time teachers who wish
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to become part-time prior to retirement receivéregtent gratuities based on their full-time servicelowever, it is
salient that this cannot be assumed; that theeganiust bargain for this benefit. In her awardyihator Randall also
noted that, if the Grievor had not elected to beegart-time, this may have altered her decisiomngigg the Board's
obligations to the Grievor. Thus, school boardsusth be mindful of their responsibilities regardiragirement gratuities
which should be found in the appropriate collecigeeement.

Travel Time Not Included in Unpaid Lunch Break

In another recent arbitral decisiofgronto District School Board v. CUPE Local 440 witUC, Arbitrator Paula Knopf
was asked to determine whether educational astsstdio were required to travel between work assgrtsiwere truly
in receipt of their contractual entitlement to animium 30 minute lunch break.

Educational assistants working for the Toronto mistSchool Board work six hours per day. Manytluse employees
hold two positions that require them to attendved different schools, working three hours in eagbation. These
assignments result from a combination of availgasitions and the exercise of their seniority rigimt the collective
agreement. The issue that arose from this arragigiewas the educational assistants' contractugleemént to a "lunch
period." The collective agreement in question piesithat employees are entitled to one unpaid Ipeciod of not less
than 30 minutes and not more than 60 minutes. Semneational assistants traveling from one locateanother to
perform their duties were not always able to atl@imselves of a 30-minute uninterrupted lunch. hien therefore
sought a declaration that educational assistants amitled to a 30-minute uninterrupted lunch krexclusive of travel
time.

In reviewing the collective agreement, Arbitratondff recognized that the parties had bargainedaforinimum 30-

minute unpaid lunch break for Educational Assigtanfrbitrator Knopf found that caselaw and arbijfraisprudence

indicate that the right to the uninterrupted ortoolfed lunch break is part of the collective bangag process, and that
individuals who have bargained for an unpaid luaoh free to do what they choose during that unpatdk. Where

individuals are required to travel to fulfill thgob functions, they continue to function under toatrol of the employer
and are not given the time off. Therefore, theiteator declared that the reasonable time spenelirgy between

locations by Educational Assistants is not timet ten be taken into account for purposes of detengiif they have

received their entitlement to a lunch period punstia the Collective Agreement.

Although the concept of an unpaid lunch is not nsghool boards must take steps to ensure thataswfible to avail
themselves of their contractual entittements, esfigan times when it is not uncommon to have pargel employed in
itinerant positions.

CASES

The Ontario Superior Court dismissed the Plaintiff's action for damages for alleged negligence of the campus police for false arrest, wrongful
imprisonment, assault and battery, malicious prosecution and breach of Charter Rights, finding that the campus police had reasonable and probable
grounds for arresting the Plaintiff and that the investigation and the arrest did not fall short of the required standard. Small v. Stec, [2009] O.J. No.
426 (S.C.J.).

The Saskatchewan Court of Appeal dismissed an appeal brought by the Saskatchewan Human Rights Commission and the parents of a child
suffering from Williams Syndrome who sought review of the Saskatchewan Divisional Court's decision to dismiss their application for judicial review.
The Saskatchewan Human Rights Commission v. Prince Albert Roman Catholic School Division No. 6, [2009] S.J. No. 96 (C.A.).

The British Columbia Supreme Court held that articles published in a student-run university newspaper were defamatory to a former member of the
student union; the defence of qualified privilege or the defence of public interest responsible journalism were not available to the Defendants.
Hanson v. Tilley, [2009] B.C.J. No. 517 (S.C.).

The Ontario Divisional Court dismissed an application for judicial review of the Minister of Labour's decision to rescind an Order authorizing the
establishment of a Multi-Workplace Joint Health and Safety Committee for the Greater Essex County District School Board, finding that the Minister's
decision was reasonable given the inability of the Multi-Workplace Committee to work together harmoniously, and the importance of protecting
employees. Elementary Teachers' Federation of Ontario v. Ontario (Minister of Labour), [2009] O.J. No. 719 (Div. Ct.).
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